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P.O. Box 680121

Fort Payne, AL 35967
256-997-5388 — phone
mtownson@playcore.com

Gamelime:

A [PLAYCORE company

January 8, 2025

Doug Story

RE: City of Beaumont Project at Mountain View Park
Doug:

This letter is in regard to GameTime’s recent project at Mountain View Park.
GameTime uses certified installation companies to perform on-site work, as
mandated by manufacturing specifications and warranty requirements.
Independent third-party companies attend certification classes at our Alabama
manufacturing facility, where they participate in hands-on installation sessions,
receive training on how to correctly read and understand specifications and
installation instruction documents, and learn troubleshooting techniques.
Installers who successfully complete this training and meet all contractual and
insurance requirements as set forth by GameTime are named as factory-certified
installers.

Certified installers such as Jaynes Brothers, the company performing the on-site
work at the Mountain View Park location, are vital to GameTime's operations. If
your company is interested in obtaining factory certification, please feel free to
contact your local GameTime sales agency, Great Western Park and Play for
further information.

Sincerely,

(/’\'Muﬁﬁ/g@f\

Maria Townson
Corporate Director of
Risk Management


mailto:mtownson@playcore.com

Gamelime:

A [DI_AYCORE Company

CERTIFICATE oF ACHIEVEMENT

THIS CERTIFICATE IS PROUDLY PRESENTED TO

Jaynes Brothers Construction

Has successfully completed a course in techniques and procedures
required for proper installation of GameTime playground Equipment

In recognition of the successful completion of this training and in acknowledgement
for a certified installer, Jaynes Brothers Construction is hereby designated

OFFICIAL CERTIFIED INSTALLER

By receipt of this designation, Jaynes Brothers Construction agrees to install
GameTime playground equipment in accordance with GameTime
specifications and installation instructions

This Designation is effective from February 20, 2023 to February 19, 2025
Within the territorial boundaries of Great Western Recreation

In witness whereof, we have affixed our signature this 20" day of February 2023

W ke WA s

Mike McWilliams
Vice President of Customer Service

opprnce- (Fenk

Spencer Cheak
Group President

f/ coree \

CERTIFIED

Professional
' Installer




Gamelime:

A PLAYCORE company

GAMETIME CERTIFIED INSTALLER AGREEMENT

PLAYCORE WISCONSIN, INC. D/B/A GAMETIME (GameTime) hereby designates and

appoints: Jaynes Brothers Construction (the “Installer’) as a

Certified GameTime Playground Equipment Installer Company for the following GameTime
Great Western Recreation

Sales Representative

Increasingly, GameTime is being called upon by Owners/Operators and Prime General
Contractors to. provide full “turnkey” solutions for the development of park and recreation
facilities. This typically involves the furnishing of playground equipment, site furnishings, shade
and shelter structures, safety surfacing, and full installation services including ancillary
sitework. This is resulting in a substantial increase in the number and value of the projects
involving our network of Installers.

These projects now often require GameTime to enter into comprehensive contracts. When
dealing directly with the Owner, we serve in the role as the Prime contractor whereas when
working with Prime contractors, we are considered a subcontractor. In both cases we are
undertaking significant responsibilities and are contractually bound to the Owner as well as the
Prime if there is one. As a GameTime Certified Installer and subcontractor on these projects,
you too will be bound to the Owner, Prime, and GameTime to properly and timely fulfill the
onsite scope of work in accordance with all Contract Documents.

As a GameTime Installer and subcontractor, you will have all rights which GameTime has
under the Contract Documents, and you shall assume all obligations, risks and responsibilities
which GameTime has assumed towards Owner and Prime as applicable, in the Conftract
Documents, and you will be bound to GameTime in the same manner and to the same extent
that GameTime is bound to Owner and/or the Prime. For certain projects GameTime will
furnish you a project-specific GameTime Subcontract, copies of the applicable Contract
Documents, description of your scope of work, special conditions, terms of your payment, and
other requirements to enable you to properly execute your responsibilities. Any sub-
subcontractors and suppliers you may employ must also be bound to the Subcontract and
Contract Documents in the same manner as you.

GameTime Certified Installers as Subcontractors, are required to be fully qualified and licensed
to the extent necessary to do business in the jurisdiction in which the Work is located, have
the requisite expertise, certifications, skill and capability to perform the Work in a high quality
manner called for by the Subcontract, Work Order, and Contract Documents, and maintain the
requisite skilled employees and other workers, materials, equipment and tools necessary to
perform the Work as and when required. The Installer agrees to install all GameTime
equipment in a good and workmanlike manner and in accordance with all GameTime
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specifications and instructions and in compliance with applicable codes, ordinances, regulation
laws, guidelines, and standards. All Work shall be warranted for a minimum period of one (1)
year, or longer if required by Contract Documents, following from date of project completion
and acceptance, unless otherwise required by the Prime Contract.

GameTime will encourage its independent Sales Representatives to recommend Certified
Installers to their customers when such customers seek installations services. Our Sales
Representatives will endeavor to keep its Certified Installers advised of upcoming projects in
their respective Territories, product promotions and new product introductions. GameTime will
attempt to use its Certified Installers to provide any warranty repairs or replacements to its
playground equipment. GameTime further endeavors to provide its Certified Installers
workshops and factory training (at a reasonable charge, or, at GameTime’s discretion, at no
charge to the Installer) to cover new product introduction and installation techniques and will
make available to its Certified Installers a direct GameTime factory contact to answer questions
and render telephonic assistance.

GameTime will supply to the Installer an initial “Certified Installer parts kit", without charge to
the Installer, following the execution of the Designation by both parties. These parts will be
used by the Installer to replace parts lost or damaged during installation of GameTime
equipment by the Installer. The Installer shall replenish this inventory as required. Inventory
used for warranty repairs or to correct incomplete shipments by GameTime, will be replaced
by GameTime upon request of the Installer.

GameTime and its Sales Representatives will work with the Installer to determine appropriate
billing procedures for particular installations. Among the options which may be used are bidding
equipment and installation separately; or GameTime, Sales Representative, or Installer
bidding a project on a “turnkey” basis, provided the Installer shall not bid for the sale of any
GameTime equipment without prior written consent of both GameTime, and the Sales
Representative in whose territory the product is to be sold or installed.

Insurance Requirements: The Installer shall purchase and maintain insurance of the following
types of coverage and limits of liability.

A. Commercial General Liability (CGL) with limits of Insurance not less than $1,000,000
each occurrence, $2,000,000 Annual Aggregate, $2,000,000 products/Completed
Operations Aggregate, $1,000,000 per person or organization (Personal and Advertising
Injury). If the CGL coverage contains a General Aggregate Limit, such General
Aggregate shall apply separately to each project.

B. CGL coverage shall be written on ISO occurrence form CG 00 01 1001 or a substitute
form providing equivalent coverage shall cover liability arising from premises,
operations, independent contractors, products-completed operations, and personal and
advertising injury.

C. GameTime shall be included as additional insured on the CGL for both the ongoing and
completed operations of the Installer, using ISO Additional Insured Endorsement CG 20
10 11 85 (or an Endorsement providing equivalent coverage) or a combination of ISO
forms CG 20 10 07 04 and CG 20 37 07 04 (or substitute forms providing equivalent



coverage).The Installer shall also be required to name the Prime Contractor and Owner
as Additional Insured for Installer's ongoing and completed operations on a per project
basis. This insurance for the additional insured shall be as broad as the coverage
provided for the named insured subcontractor, and coverage shall apply as Primary
Insurance, and any other insurance or self-insurance maintained by an additional
insured shall be non-contributory.

Installer shall maintain CGL coverage for itself and all additional insureds for the duration of
the project and maintain completed operations coverage for itself and each additional insured
for at least 3 years after completion of work.

A. Automobile Liability
a. Business Auto Liability with limits of at least $1,000,000 each accident.

b. Business Auto coverage must include a liability arising out of all owned, leased,
hired and non-owned automobiles

c. Installer shall hame GameTime, Prime Contractor and Owner as additional
insured on the Business Auto Liability policy, via attached endorsement.

B. Workman’s Compensation and Employer's Liability

a. Employers Liability Insurance limits of at least $1,000,000 each accident for
bodily injury by accident and $1,000,000 each employee for injury by disease.

b. Where applicable, U.S. Longshore and Harborworkers Compensation Act
Endorsement shall be attached to the policy.

c. Where applicable, the Maritime Coverage Endorsement shall be attached to the
policy.

Waiver of Subrogation

Installer waives all rights against GameTime, Prime Contractor, Owner, and Architect and their
agents, officers, directors, and employees for recovery of damages to the extent these
damages are covered by commercial general liability, commercial umbrella liability, business
auto liability, or worker's compensation and employer's liability insurance maintained per
requirements stated above.

Certificate of Insurance

The Installers’ insurer/insurers shall maintain a rating of A minus or better as set by

A.M. Best and Company. Each Certificate of Insurance shall provide that the insurer must give
GameTime at least 30 days prior written notice of cancellation and termination of the Installer’s
coverage there under. Within 5 days following the expiration, cancellation or termination of any
such policy, the Installer shall supply GameTime with a new/replacement Certificate of
Insurance and Additional Insured endorsement as proof of renewal of said policy. Said new



and replacement endorsements shall be similarly endorsed in the favor of GameTime, the
Prime Contractor and Owner as set forth above. Installer shall submit certified copies of all
insurance policies and endorsements to GameTime upon written request. Any deductible or
self-insured retention maintained by Installer shall be reported upon the face of the certificate.
The payment of such deductible or self-insured retention shall be the sole responsibility of
Installer.

Should Installer fail to obtain any insurance coverage, or to provide any certificate or
endorsement required hereunder, or should Installer fail to renew such policies, GameTime
shall have the right, at their own election: (a.) to obtain such coverage on Installer's behalf, at
Installer’s expense, from an insurance carrier selected by GameTime, and to offset the costs
and premiums for such insurance against any sums payable to Installer under this Agreement;
or (b.) to terminate this agreement; or (c.) take any and all such other action which may be
provided for by law. The failure of GameTime to request or obtain such above described
certificates and/or endorsements does not remove the requirement of the Subcontractor to
obtain and maintain such coverage.

Installer shall indemnify, defend and hold harmless, as applicable, GameTime, the Prime
Contractor, Owner and their respective officers, directors, employees and agents (“Indemnified
Parties”) from and against all claims, damages, demands, losses, expenses, fines, liens,
causes of action, suits or other liabilities, (including all costs, reasonable attorney’s fees,
consequential damages, and punitive damages), arising out of or resulting from, or alleged to
arise out of or arise from, the performance of Installer's Work, whether such claim, damage,
demand, loss or expense is attributable to bodily injury, personal injury, sickness, disease or
death, or to injury to or destruction of tangible property, including the loss of use resulting
therefrom; but only to the extent attributable to the negligence of the Installer or any entity for
which it is legally responsible and; regardless whether the claim is presented by an employee
of Installer.

Installer acknowledges that performance and payment bonds are routinely required in
connection with the sale and installation of playground equipment. When bonding is required,
Installer agrees to obtain the bonds covering all services to be performed by Installer, the cost
of which shall be included in the Installer's charges for the Work provided.

On any direct contract for the provision of installation services Installer may have with the
Owner, or a contractor other than GameTime, Installer agrees to look only to the party
contracting for such services for payment of all amounts due Installer and Installer agrees that
GameTime shall have no liability for such payment.

This Designation can be canceled by GameTime without prior notice if at any time Installer
breaches any of its obligations or agreements contained herein, including the requirement to
obtain insurance policies and name GameTime as an additional insured; is delinquent in the
payment of any invoice from GameTime to the Installer; or becomes a Representative, sales
associate, or employee of a competitor of GameTime. Either party may cancel this Designation
without cause or liability to the other party upon 60 days prior written notice.

Installer acknowledges that it is an independent contractor and not an employee of GameTime
for any purpose, that Installer is responsible and agrees to pay applicable Federal and State



self-employment taxes and similar payments required in connection with any payments
received by Installer or by GameTime, that Installer will not be covered by any of GameTime’s
pension or profit sharing plans, health insurance programs, life insurance plans or other plans
offered now or in the future to the employees of GameTime. Furthermore, Installer understands
and agrees that it does not have either the right or authority to assume or create obligations of
any kind on behalf of GameTime, nor to accept legal process of any kind addressed to or
intended for GameTime, not to bind GameTime in any respect whatsoever. This Agreement
shall be governed by and construed in accordance with the laws of the State of Tennessee
without regard to conflict of law principles.

Installer serves as an independent agent of PlayCore Wisconsin, Inc./GameTime while on the
job site. Requirements in each Prime Contract between PlayCore Wisconsin, Inc./GameTime
and the project owner are further obligated to the Installer through this Installer Agreement.
Such requirements specifically include, but are not limited to, the requirement to secure the
work site and all materials provided for the fulfilment of the contract work by PlayCore
Wisconsin, Inc./GameTime. Installer expressly agrees to secure all deliveries to the job

site. Installer further bears all risk of loss after deliveries are made to the job site. If any
product or materials provided by PlayCore Wisconsin, Inc./GameTime is damaged, stolen,
vandalized, or diminished in value from its delivered condition, Installer shall be solely
responsible for any and all costs associated to replace the goods.

2/20/2023

This designation and Agreement are entered into as of and may not

be modified or amended except by an instrument in writing signed by the parties hereto.

INSTALLER GAMETIME
Print Name: Chase Jaynes Print Name: Mike McWilliams
Signature: %Aw ,Aqmw Signature: W——/
Ua A
Title: PreSIdent Title: VP of Customer Service




ATTACHMENT A

INSURANCE REQUIREMENTS
FOR GAMETIME CERTIFIED INSTALLERS

COVERAGE SHOULD BE ON THE LATEST ACORD 25 FORM, TO INCLUDE ALL BROAD FORM
GENERAL LIABILITY COVERAGES INCLUDING, BUT NOT LIMITED TO, CONTRACTUAL LIABILITY.
COVERAGE MUST BE OCCURRENCE BASED, NOT CLAIMS-MADE, TO BE ACCEPTABLE. POLICIES
MUST INCLUDE ADDITIONAL INSURED STATUS THROUGH ENDORSEMENT FOR YOUR ONGOING
AND COMPLETED OPERATIONS. POLICIES SHOULD CONTAIN NO EXCLUSION FOR XCU,
RESIDENTIAL, OR MULTI-FAMILY WORK PERFORMED BY YOU. ALL POLICIES MUST INCLUDE A
WAIVER OF SUBROGATION. SAMPLE CERTIFICATE ATTACHED.

GENERAL LIABILITY

2,000,000 GENERAL AGGREGATE — PER PROJECT
2,000,000 PRODUCTS & COMPLETED OPS. AGGREGATE
1,000,000 OCCURRENCE
1,000,000 PERSONAL INJURY
50,000 FIRE LEGAL
5,000 MEDICAL EXPENSE

WORKER’S COMPENSATION

STATE OF WORK STATUTORY REQUIREMENTS

EMPLOYER’S LIABILITY: 500,000/500,000/500,000
POLICY IS TO INCLUDE NAMED STATE WHERE WORK IS TO BE PERFORMED.

AUTOMOBILE

1,000,000 COMBINED SINGLE LIMIT (B.I. & P.D.)

COVERAGE IS TO INCLUDE EMPLOYER'S NON-OWNERSHIP AND HIRED CAR COVERAGE.
HIGHLY RECOMMENDED:

UMBRELLA LIABILITY

1,000,000 OCCURRENCE & AGGREGATE
10,000 SELF INSURED RETENTION (MAY VARY)

GL LIMITS MAY BE REDUCED TO $1,000,000 IF UMBRELLA LIABILITY IS PURCHASED IN A ‘FORM
FOLLOWING' POLICY. SPEAK TO YOUR INSURANCE BROKER ABOUT UMBRELLA TO FOLLOW
FORM OVER GENERAL LIABILITY, AUTOMOBILE AND EMPLOYERS LIABILITY. THIS IS SOMETIMES
A CHEAPER OPTION THAN PURCHASING A $2 MILLION BASE GL POLICY.



ATTACHMENT B

CONTACT INFORMATION
FOR GAMETIME CERTIFIED INSTALLERS

rerresentave: | Great Western Recreation

COMPANY NAME: Jaynes Brothers Construction

company conact: Chase Jaynes

VAILING ApDRess: 996 Lawrence Drive, Suite 201

Newbury Park, CA 91320

TELEPHONE NUMBER: (805) 375-1111

MOBILE NUMBER: (805) 559-0163

EMAIL ADDRESS: Chase@jaynesbrothers.com

For Support or Inquiries Contact:
Faith Berry « 256.997.5256 + faith.berry@playcore.com
150 PlayCore Dr. SE, Fort Payne, AL 35967







P.O. Box 680121

Fort Payne, AL 35967
256-997-5388 — phone
mtownson@playcore.com

Gamelime:

A [PLAYCORE company

January 8, 2025

Doug Story

RE: City of Beaumont Project at Mountain View Park
Doug:

This letter is in regard to GameTime’s recent project at Mountain View Park.
GameTime uses certified installation companies to perform on-site work, as
mandated by manufacturing specifications and warranty requirements.
Independent third-party companies attend certification classes at our Alabama
manufacturing facility, where they participate in hands-on installation sessions,
receive training on how to correctly read and understand specifications and
installation instruction documents, and learn troubleshooting techniques.
Installers who successfully complete this training and meet all contractual and
insurance requirements as set forth by GameTime are named as factory-certified
installers.

Certified installers such as Jaynes Brothers, the company performing the on-site
work at the Mountain View Park location, are vital to GameTime's operations. If
your company is interested in obtaining factory certification, please feel free to
contact your local GameTime sales agency, Great Western Park and Play for
further information.

Sincerely,

(/’\'Muﬁﬁ/g@f\

Maria Townson
Corporate Director of
Risk Management


mailto:mtownson@playcore.com
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	RECITALS
	3. TERM.  The initial term of this Contract will be for five (5) years from the Effective Date with an option to renew for two (2) additional two-year terms. This Contract may be extended only by a written amendment to the contract signed by both part...
	4. AGREEMENT TO PROVIDE PRODUCTS AND SERVICES.

	3
	4
	4.1 The Company shall provide the Products and Services in accordance with the terms and conditions set forth in this Contract and the attached Exhibits when ordered from time to time by the City. Except as set forth Exhibit A, the prices set forth in...
	4.2 Placement of Orders: All orders will be placed by personnel designated by the City on an as needed basis for the quantity required at the time during the term of the Contract.
	5. OPTIONAL PRODUCTS AND SERVICES:  The City may in its discretion purchase from the Company optional Products and Services beyond what is called for in the Specifications, provided that such purchase does not create unfairness so as to defeat the pur...
	6. Documentation:  the Company will provide for all products purchased under this contract written or electronic documentation that is complete and accurate, and sufficient to enable City employees with ordinary skills and experience to utilize such p...
	7. COMPENSATION.  The City shall pay the company for the products and services delivered in compliance with the specifications at the prices set forth in Exhibit A. This amount constitutes the maximum fees and charges payable to the company in the agg...
	8. PRICE ADJUSTMENT.
	9. BILLING.  Each invoice sent by the Company shall include all reports, information and data required by this Contract (including the Exhibits) necessary to entitle the Company to the requested payment. The Company shall send one (1) copy only of eac...
	10. Contract Monitoring:  The City shall have the right to audit the Company’s compliance with the terms and conditions of the Contract at such times as the City deems appropriate. Unless the City elects to terminate the Contract, the Company shall de...
	11. Reporting:  The Company shall provide such written reports of purchasing and expenditures as may be requested by the City from time to time, including without limitation any reports described in the Specifications.
	12. Audit:  During the term of the Contract and for a period of three (3) years after termination or expiration of this Contract for any reason, the City shall have the right to audit, either itself or through a third party, all books and records (inc...
	13. GENERAL WARRANTIES.  Company represents and warrants that:

	12
	13
	13.1 It is a corporation duly incorporated, validly existing and in good standing under the laws of the state of Alabama, and is qualified to do business in North Carolina;
	13.2 It has all the requisite corporate power and authority to execute, deliver and perform its obligations under this Contract;
	13.3 The execution, delivery, and performance of this Contract have been duly authorized by Company;
	13.4 No approval, authorization or consent of any governmental or regulatory authority is required to be obtained or made by it in order for it to enter into and perform its obligations under this Contract;
	13.5 In connection with its obligations under this Contract, it shall comply with all applicable federal, state and local laws and regulations and shall obtain all applicable permits and licenses; and
	13.6 The Company shall not violate any agreement with any third party by entering into or performing this Contract.
	14. ADDITIONAL REPRESENTATIONS AND WARRANTIES.  Company represents warrants and covenants that:

	13
	14
	14.1 The Products and Services shall comply with all requirements set forth in this Contract, including but not limited to the attached Exhibits;
	14.2 All work performed by the Company and/or its subcontractors pursuant to this Contract shall meet industry accepted standards, and shall be performed in a professional and workmanlike manner by staff with the necessary skills, experience and knowl...
	14.3 Neither the Services, nor any Products provided by the Company under this Contract will infringe or misappropriate any patent, copyright, trademark or trade secret rights of any third party; and
	14.4 The Company and each of its subcontractors have complied and shall comply in all material respects with all applicable federal, state and local laws, regulations and guidelines relating to the performance of this Contract or to the products and s...
	15. Compliance with Laws:  All Products and Services delivered under this Contract shall be in compliance with all applicable federal, state and local laws, regulations and ordinances. In performing the Contract, the Company shall obtain and maintain ...
	16. Delivery Time:  When delivery time is requested in the RFP, (whether in the form of a specific delivery date or maximum number of days for delivery) time is of the essence. The Company’s Bid shall be deemed a binding commitment of the Company to m...
	17. Quality.  Unless this Contract specifically states otherwise for a particular item, all components used to manufacture or construct any supplies, materials or equipment or Products provided under this Contract shall be: (a) new; (b) the latest mod...
	18. Design and/or Manufacturer Requirement:  All Products and Services shall meet the Specifications set forth in Section 4 of the RFP.
	19. Inspection at Company’s Site:  The City reserves the right to inspect the equipment, plant, store or other facilities of the Company during the Contract term from time to time as the City deems necessary to confirm that such equipment, plant, stor...
	20. Preparation For Delivery:
	20.1 Condition and Packaging. All containers/packaging shall be suitable for handling, storage or shipment, without damage to the contents.  The Company shall make shipments using the minimum number of containers consistent with the requirements of sa...
	20.2 Marking. All cartons shall be clearly identified with the City purchase order number and the name of the department making the purchase. Packing lists must be affixed to each carton identifying all contents included in the carton.  If more than o...
	20.3 Shipping. The Company shall follow all shipping instructions included in the ITB, the City’s purchase order or in the Contract.
	21. Acceptance of Products/Services:  The Products delivered under this Contract shall remain the property of the Company until the City physically inspects, actually uses and accepts the Products.  In the event Products provided to the City do not co...
	22. Guarantee:  Unless otherwise specified by the City, the Company unconditionally guarantees the materials and workmanship on all Products and Services. If, within the guarantee period any defects occur due to a faulty Product or Services (including...
	23. No Liens:  All Products shall be delivered and shall remain free and clear of all liens and encumbrances.
	24. Manufacturer or Dealer Advertisement:  No manufacturer or dealer shall advertise on Products delivered to the City without prior approval by the City.
	25. Right to Cover:  If the Company fails to comply with any term or condition of the Contract or the Company’s response to the ITB, the City may take any of the following actions with or without terminating the Contract, and in addition to and withou...
	(A) Employ such means as it may deem advisable and appropriate to obtain the applicable Products and/or Services (or reasonable substitutes) from a third party; and
	(B) Recover from the Company the difference between what the City paid for such Products and/or Services on the open market and the price of such Products and/or Services under the Contract or the Company’s response to the ITB.
	26. Right to Withhold Payment:  If Company breaches any provision of the Contract the City shall have the right to withhold all payments due to the Company until such breach has been fully cured.
	27. Other Remedies:  Upon breach of the Contract, each party may seek all legal and equitable remedies to which it is entitled.  The remedies set forth herein shall be deemed cumulative and not exclusive and may be exercised successively or concurrent...
	28. TERMINATION.


	29.1 TERMINATION WITHOUT CAUSE.  The City may terminate this Contract at any time without cause by giving sixty (60) days written notice to the Company. The Company may terminate this Contract at any time without cause by giving one hundred and eighty...
	29.2 TERMINATION FOR DEFAULT BY EITHER PARTY. By giving written notice to the other party, either party may terminate this Contract upon the occurrence of one or more of the following events:
	29.2.1 The other party violates or fails to perform any covenant, provision, obligation, term or condition contained in this Contract, provided that, unless otherwise stated in this Contract, such failure or violation shall not be cause for terminatio...
	29.2.2 The other party attempts to assign, terminate or cancel this Contract contrary to the terms hereof; or
	29.2.3 The other party ceases to do business as a going concern, makes an assignment for the benefit of creditors, admits in writing its inability to pay debts as they become due, files a petition in bankruptcy or has an involuntary bankruptcy petitio...

	29.3 ADDITIONAL GROUNDS FOR DEFAULT TERMINATION BY THE CITY. By giving written notice to the Company, the City may also terminate this Contract upon the occurrence of one or more of the following events (which shall each constitute grounds for termina...
	29.3.1 The Company makes or allows to be made any material written misrepresentation or provides any materially misleading written information in connection with this Contract, Company’s Bid, or any covenant, agreement, obligation, term or condition c...
	29.3.2 The Company takes or fails to take any action which constitutes grounds for immediate termination under the terms of this Contract, including but not limited to failure to obtain or maintain the insurance policies and endorsements as required b...

	29.4 NO EFFECT ON TAXES, FEES, CHARGES, OR REPORTS. Any termination of the Contract shall not relieve the Company of the obligation to pay any fees, taxes or other charges then due to the City, nor relieve the Company of the obligation to file any dai...
	29.5 OBLIGATIONS UPON EXPIRATION OR TERMINATION.  Upon expiration or termination of this Contract, the Company shall promptly (a) return to the City all computer programs, files, documentation, data, media, related material and any other recording dev...
	29.6 NO SUSPENSION. In the event that the City disputes in good faith an allegation of default by the Company, notwithstanding anything to the contrary in this Contract, the Company agrees that it will not terminate this Contract or suspend or limit t...
	29.7 AUTHORITY TO TERMINATE. The City Manager or their designee is authorized to terminate this Contract on behalf of the City.
	29.8 TRANSITION SERVICES UPON TERMINATION.  Upon termination or expiration of this Contract, the Company shall cooperate with the City to assist with the orderly transfer of the Products, Services, functions and operations provided by the Company here...
	29.8.1 Working with the City to jointly develop a mutually agreed upon transition services plan to facilitate the termination of the Services; and
	29.8.2 Notifying all affected vendors and subcontractors of the Company of transition activities;
	29.8.3 Performing the transition service plan activities;
	29.8.4 Answering questions regarding the products and services on an as-needed basis; and
	29.8.5 Providing such other reasonable services needed to effectuate an orderly transition to a new system.
	29. No Delay Damages:  Under no circumstances shall the City be liable to the Company for any damages arising from delay, whether caused by the City or not.
	30. MULTIPLE CONTRACT AWARDS.  This Contract is not exclusive.  The City reserves the right to award multiple contracts for the Products and Services required by this Contract if the City deems multiple Contracts to be in the City’s best interest.
	31. RELATIONSHIP OF THE PARTIES.  The relationship of the parties established by this Contract is solely that of independent contractors, and nothing contained in this Contract shall be construed to (i) give any party the power to direct or control th...
	32. Indemnification:  To the fullest extent permitted by law, the Company shall indemnify, defend and hold harmless each of the “Indemnitees” (as defined below) from and against any and all “Charges” (as defined below) paid or incurred any of them as ...
	This indemnification requirement is not intended to cover, and the Company is not responsible for, any damages that result from lack of maintenance; inadequate supervision; negligence; intentional misconduct of anyone other than the Company, it’s subc...
	It is the intent of any insurance provided by Company to protect the Company and any subcontractor performing work under the Contract for
	(1) Product liability Claims arising solely from the negligent design or manufacture of the Playground Equipment when such goods and services are provided by the Company, Company’s subcontractors, or their affiliates pursuant to this Contract;
	(2) Claims arising from any act of negligence or wilful misconduct by the Company or any of its agents, employees or subcontractors relating to this Contract, including but not limited to any liability caused by an accident or other occurrence resulti...
	(3) Claims relating to worker’s compensation for any employee or subcontractor of the Company;
	This clarifies and supersedes any other section of the Contract concerning indemnification that could be interpreted otherwise.
	33. insurance.  Throughout the term of the Contract, the Company shall comply with the insurance requirements described in this Section.  In the event the Company fails to procure and maintain each type of insurance required by this Section, or in the...
	(A) Automobile Liability: Bodily injury and property damage liability covering all owned, non-owned, and hired automobiles for limits of not less than $1,000,000 bodily injury each person, each accident; and, $1,000,000 property damage, or $1,000,000 ...
	(B) Commercial General Liability: Bodily injury and property damage liability as shall protect the Company and any subcontractor performing work under the Contract from claims of bodily injury or property damage which arise from performance of the Con...
	(C) Workers’ Compensation: Meeting the statutory requirements of the State of North Carolina and Employers Liability - $100,000 per accident limit, $500,000 disease per policy limit, $100,000 disease each employee limit, providing coverage for employe...
	34. COMMERCIAL NON-DISCRIMINATION.
	35. COMPANY WILL NOT SELL OR DISCLOSE DATA. The Company will treat as confidential information all data provided by the City in connection with this agreement. City data processed by the Company shall remain the exclusive property of the City. The Com...
	36. WORK ON CITY’S PREMISES.  The Company will ensure that its employees and agents shall, whenever on the City’s premises, obey all instructions and directions issued by the City’s project manager with respect to work on the City’s premises. The Comp...
	37. Background Checks:  The Company agrees that it has conducted or will conduct background checks on all personnel who will be working at the Charlotte service facility or delivering Products or Services under the Contract.  The Company will conduct ...
	a. Criminal records search,
	b. Identification verification; and
	c. Proof of authorization to work in the United States.

	38. DRUG-FREE WORKPLACE.  The City is a drug-free workplace employer. The Company hereby certifies that it has or it will within thirty (30) days after execution of this Contract:
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	38.1 Notify employees that the unlawful manufacture, distribution, dispensation, possession, or use of controlled substance is prohibited in the workplace and specifying actions that will be taken for violations of such prohibition;
	38.2 Establish a drug-free awareness program to inform employees about (i) the dangers of drug abuse in the workplace, (ii) the Company’s policy of maintaining a drug-free workplace, (iii) any available drug counseling, rehabilitation, and employee as...
	38.3 Notify each employee that as a condition of employment, the employee will (i) abide by the terms of the prohibition outlines in (a) above, and (ii) notify the Company of any criminal drug statute conviction for a violation occurring in the workpl...
	38.4 Impose a sanction on, or requiring the satisfactory participation in a drug counseling, rehabilitation or abuse program by an employee convicted of a drug crime;
	38.5 Make a good faith effort to continue to maintain a drug-free workplace for employees; and
	38.6 Require any party to which it subcontracts any portion of the work under the contract to comply with the provisions of this Section.
	39. NOTICES.  Any notice, consent or other communication required or contemplated by this Contract shall be in writing, and shall be delivered in person, by U.S. mail, by overnight courier, by electronic mail or by telefax to the intended recipient at...

	Communications that relate to any breach, default, termination, delay in performance, prevention of performance, modification, extension, amendment, or waiver of any provision of this Contract shall be sent to:
	40. Subcontracting:  The Company shall not subcontract any of its obligations under this Contract without the City’s prior written consent. In the event the City does consent in writing to a subcontracting arrangement, Company shall be the prime contr...
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	42.1 DEFINITIONS.  As used in this Contract, The term “Confidential Information” shall mean any information, in any medium, whether written, oral or electronic, not generally known in the relevant trade or industry, that is obtained from the City or a...
	42.2 Trade secrets.  For purposes of this Contract, trade secrets consist of information of the City or any of its suppliers, contractors or licensors: (a) that derives value from being secret; and (b) that the owner has taken reasonable steps to keep...
	42.3 Information of the City or its suppliers, contractors or licensors marked “Confidential” or “Proprietary.”
	42.4 Information relating to criminal investigations conducted by the City, and records of criminal intelligence information compiled by the City.
	42.5 Information contained in the City’s personnel files, as defined by N.C. Gen. Stat. 160A-168.  This consists of all information gathered by the City about employees, except for that information which is a matter of public record under North Caroli...
	42.6 Citizen or employee social security numbers collected by the City.
	42.7 Computer security information of the City, including all security features of electronic data processing, or information technology systems, telecommunications networks and electronic security systems.  This encompasses but is not limited to pass...
	42.8 Local tax records of the City that contains information about a taxpayer’s income or receipts.
	42.9 Any attorney / client privileged information disclosed by either party.
	42.10 Any data collected from a person applying for financial or other types of assistance, including but not limited to their income, bank accounts, savings accounts, etc.
	42.11 The name or address of individual home owners who, based on their income, have received a rehabilitation grant to repair their home.
	42.12 Building plans of City-owned buildings or structures, as well as any detailed security plans.
	42.13 Billing information of customers compiled and maintained in connection with the City providing utility services
	42.14 Other information that is exempt from disclosure under the North Carolina public records laws.
	43. RESTRICTIONS.  Company shall keep the Confidential Information in the strictest confidence, in the manner set forth below:
	44. EXCEPTIONS.  The City agrees that Company shall have no obligation with respect to any Confidential Information that the Company can establish:
	45. MISCELLANEOUS
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	45.1 ENTIRE AGREEMENT.  This Contract, including all Exhibits and Attachments constitute the entire agreement between the parties with respect to the subject matter herein. There are no other representations, understandings, or agreements between the ...
	45.2 AMENDMENT.  No amendment or change to this Contract shall be valid unless in writing and signed by the party against whom enforcement is sought. Amendments that involve or increase in the amounts payable by the City may require execution by a Dep...
	45.3 GOVERNING LAW AND JURISDICTION.  North Carolina law shall govern the interpretation and enforcement of this Contract, and any other matters relating to this Contract (all without regard to North Carolina conflicts of law principles).  All legal a...
	45.4 BINDING NATURE AND ASSIGNMENT.  This Contract shall bind the parties and their successors and permitted assigns.  Neither party may assign this Contract without the prior written consent of the other.  Any assignment attempted without the written...
	45.5 SEVERABILITY.  The invalidity of one or more of the phrases, sentences, clauses or sections contained in this Contract or the Exhibits shall not affect the validity of the remaining portion of this Contract or Exhibits so long as the material pur...
	45.6 NO PUBLICITY.  No advertising, sales promotion or other materials of the Company or its agents or representations may identify or reference this Contract or the City in any manner without the prior written consent of the City.  Notwithstanding th...
	45.7 WAIVER.  No delay or omission by either party to exercise any right or power it has under this Contract shall impair or be construed as a waiver of such right or power.  A waiver by either party of any covenant or breach of this Contract shall no...
	45.8 CHANGE IN CONTROL.   In the event of a change in “Control” of the Company (as defined below), the City shall have the option of terminating this Contract by written notice to the Company.  The Company shall notify the City within ten days of the ...
	45.9 NO BRIBERY.  The Company certifies that neither it, any of its affiliates or subcontractors, nor any employees of any of the forgoing has bribed or attempted to bribe an officer or employee of the City in connection with this Contract.
	45.10 FAMILIARITY AND COMPLIANCE WITH LAWS AND ORDINANCES. The Company agrees to make itself aware of and comply with all local, state and federal ordinances, statutes, laws, rules and regulations applicable to the Services.  The Company further agree...
	45.11 TAXES.  The Company shall pay all applicable federal, state and local taxes which may be chargeable against the Products and/or Services.
	45.12 Survival of Provisions:  Those Sections of the Contract and the Exhibits, which by their nature would reasonably be expected to continue after the termination of the Contract shall survive the termination of the Contract, including but not limit...
	Section 3 “Term”
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	45.13 NON-APPROPRIATION OF FUNDS.  If City Council does not appropriate the funding needed by the City to make payments under this Contract for a given fiscal year, the City will not be obligated to pay amounts due beyond the end of the last fiscal ye...
	45.14 E-VERIFY. Company shall comply with the requirements of Article 2 of Chapter 64 of the North Carolina General Statutes, and shall require each of its subcontractors to do so as well.
	45.15 IRAN DIVESTMENT ACT.  Company certifies that: (i) it is not identified on the Final Divestment List or any other list of prohibited investments created by the NC State Treasurer pursuant to N.C.G.S. 147-86.58; (ii) it will not take any action ca...
	45.16 Pre-audit.  No pre-audit certificate is required under N.C. Gen. Stat. 159-28(a) because this Contract is for an indefinite quantity with no minimum purchase requirement.  Notwithstanding anything contained herein to the contrary, this Contract ...
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